In the new millennium, in Russia and the West alike, criminologists regularly complain about a diminishing role for experts in the making and administration of criminal policyin the West, because of pandering to the public (penal populism), and in Russia, a failure to take a systematic approach to crime control. In both places, this paper argues, these appraisals are based on idealized and unrealistic images of the way criminal law developed in the past. In North America, criminal policy-making has never conformed to a rational model as favored by some specialists in public administration. In Russia, the European ideal of a major role for criminal law scholars has been confi ned to periods of codifi cation and has not served as the norm most of the time. In both parts of the world, it is essential that scholars study how criminal policy develops, in order to understand the current situation and fi nd ways to contribute to its making.
I n a powerful essay published in 2004, the senior criminal law professor Ninel Fedorovna Kuznetsova leveled sharp criticism at the process of adopting the 2003 reforms of the Criminal Code of the Russian Federation, many of which she saw as mistaken. Th e changes became law in part, she claimed, because of the failure of law-makers to consult or listen to experts in criminal law, especially the senior ones who shared her views (Kuznetsova, 2004) . Th e adoption of changes * A longer, Russian-language version of this article was published as a preprint in the following sources: "Sozdanie ugolovnogo prava v Rossii i na Zapade: protsess razrabotki politiki i rol ekspertov" (Th e Creation of Criminal Law in Russia and the West: Policy-making and the Role of Experts), in Prestupnost, ugolovnaia politika, Ugolovnyi zakon. Sbornik nauchnykh trudov, edited by N.A. Lopashenko (Saratov: Izd. FGBOU VPO Saratovskaia gos. iurid. akad., 2013), pp. 108-138. Available at: http://crimpravo.ru/blog/u_zakon/page2/ ** Noble Ben − DPhil Candidate in Politics and Herbert Nicholas Junior Research Fellow in Politics at New College, Oxford. Address: New College, Holywell Street, Oxford OX1 3BN, UK. E-mail: benjamin.noble@ politics.ox.ac.uk in crime and punishment without the blessing of law scholars or criminologists would happen repeatedly in Russia during the new millennium and led a number of Kuznetsova's colleagues to express similar frustration (Boiko, Golik, Eliseev, Inogamova-Khegi, Komissarov, Koniakhin, Korobeev, Lopashenko & Ikushin, 2010; Kashepov, 2010; Luneev, 2011; Klepitsky, 2012) . 1 Ironically, some of their counterparts in Western countries were also concerned that criminal policy in their countries had moved away from what they and their research supported (Loader, 2006; Loader & Sparks, 2011) . However, the dynamics of these stories diff ered in important ways.
For the Russian scholars in particular, the normative standard for the reform of criminal law did not correspond to the realities of political life, either in postSoviet Russia or in the USSR of Soviet times. In the view of the scholars, properly made criminal policy refl ected a rational process, where logic and legal principles loomed large and experts ensured the consistency of legal changes with both. Th is image was close to the optimal model found in public policy textbooks in North America, with the European twist of an explicit role for legal scholars, whose contributions were treated in the civil law tradition as a source of law. For many Western scholars as well, the preferred approach to criminal policy-making included a rational process, whereby the costs and benefi ts of alternative approaches were assessed and criminologists (or criminology) supplied relevant empirical evidence. 2 In neither place, however, did the realities of policy-making and development usually correspond to the normative ideals.
More than thirty years ago I argued that to understand, appreciate, and facilitate the role of experts in criminal policy-making in Western countries required a dose of realism about how decisions were made and what factors mattered (Solomon, Jr., 1981). A full and nuanced understanding of the policy-making process -its phases, actors, degrees of publicity -and of the actual contributions of experts over the years could provide a context for examining and assessing the contribution of criminologists. Now I suggest that the same argument applies to criminal policy in Russia.
Over the years other scholars helped enrich the portrait of policy-making in criminal justice in North America and Europe, but it was the shift of criminal and penal policy in some countries in a repressive direction not favored by criminologists that gave criminal policy-making new cachet (Miller, 1973; Stolz, 1985; Rock, 1995; Stolz, 2002; Ismaili, 2006; Marion & Oliver, 2012 , especially parts one and four). Above all, the emergence of crime as an electoral issue and the resulting politics of "law and order, " even "penal populism, " came to shoulder blame for the substance and direction of policy. Moreover, observers struggled to explain why penal populism itself emerged, attributing it to cultural, structural, and political factors. In the process, some of them expressed nostalgia for a diff erent, better time in the past, when criminologists seemed to have a greater voice (Roberts, et al., 2003; Pratt, 2007; Beckett, 1997; Lord Windlesham, 1998 . For a thoughtful and critical review of the literature see: Tonry, 2007; Lacey, 2012) .
Th ese sentiments echoed those of Kuznetsova and her Russian colleagues who were also disillusioned with the direction and making of criminal policy in Russia (in this case its haphazard and liberal tendencies). Whereas in the United Kingdom (UK) and the United States of America (USA), such critical sentiments led to increased attention to the policy process, this did not happen in the Russian Federation (RF). 3 To be sure, fi ne scholars continued the tradition of analyzing the content of policy with the help of statistical data, but they did not study the policy process in a systematic way (See for example : Gavrilov, 2008; Lopashenko, 2009 . For insightful accounts of the development of criminal policy in post-Soviet Russia see Kashepov, 2004 ). However, there was one criminal law scholar in Russia who started to promote such study.
In 2010 the late Alfred Zhalinsky called for the pursuit of what he called ugolovnaia politologiia, or the political science of crime. In his view this new fi eld should be a broad undertaking that included non-governmental activities as part of criminal policy and that drew on insights from political science and economics.
Researchers would address such questions as by whom and under whose infl uence are criminal prohibitions (zaprety) determined? On what basis are political decisions taken? What political processes and competition for infl uence are involved? Why in Russia do convictions for criminal off enses lead to more severe consequences than in other countries without gains in eff ectiveness? ; Zhalinsky, 2010 a). Sadly, this innovative elder statesman of criminal law scholarship died before pursuing this kind of research and thus far no one has taken up his challenge. Hopefully, this essay will reinforce Professor Zhalinsky's message.
My purpose here is to describe Western approaches to criminal policy-making, including the role played by experts (criminologists and criminal law scholars), and to suggest how research and analysis could shed light on the situation in post-Soviet Russia. It begins with examination of key components of the policy process (phases, actors); distinctions among types of politics and political issues (low key versus public; symbolic versus instrumental); and refi nements in the analysis of process (policy windows, issue attention cycles). It then turns to the traditional role of experts in Common Law countries and then in the age of penal populism, asking to what extent the underlying problems have changed. Th e discussion then turns to the patterns of policy-making found on the continent of Europe in recent decades. Finally, the paper provides an overview of the way that criminal policy has been made in the USSR and in post-Soviet Russia and thoughts about how deeper study of the process might enhance understanding the role of criminal law scholars in Russia today.
Th e policy process in criminal justice and its study In Russia, scholars oft en treat changes in the criminal law (Criminal Code) as a technical legal matter, downplaying their political dimension. But the criminal law is also one of the central components of criminal policy, the government's approach to the defi nition and management of crime. In modern states, choices relating to criminal policy and law oft en involve considerations other than legal concerns. Moreover, a range of actors may participate directly or indirectly in the promotion of ideas and making of decisions -about the content of the law, the procedures and institutions used to enforce it, and choices their leaders make about implementation.
Th e study of criminal policy-making in the West has used concepts and approaches developed for the study of the development of policy in any realm. More than thirty years ago the author of this essay showed how the division of policy-making into three or four stages could provide a good starting point for further analysis (Solomon, Jr., 1981) . Th e stages he identifi ed were: agenda-setting, decision-making, implementation, and evaluation. Let us discuss these stages in reverse order. Th e evaluation of policies aft er their adoption and supposed implementation did not always happen, but it still represented a possible and desirable end point, and worth examining when it did occur. Th e implementation of policy choices including those expressed in legislation represented a crucial part of the study of policy-making, because implementation of many laws was in practice far from automatic and could have unanticipated consequences, including distortions of the policies themselves.
Th e decision-making phase referred to activities starting from the moment that a proposal was taken seriously by an executive agency or parliamentary committee (that is, placed on the political agenda) to the ultimate decision by those empowered to pass laws. Th is might feature discussion of alternative approaches in public at committees or in private in the exchange of memoranda by bureaucratic agencies and interest groups. And such interplay of political forces might prove decisive in the determination of the outcome, as anticipated in the classical pluralist model of politics. However, to many analysts the politics surrounding particular decisions did not capture the whole story, especially of the exercise of power, for the decision-making process revolved around only those issues and alternatives that had reached the political agenda. Th ere might be other issues or more radical approaches that were not being considered.
Th is concern led to the identifi cation and broad acceptance of the idea of another phase of the policy process prior to decision-making, what analysts call "agenda-setting." Th is abstract term refers not to the formation of the agenda of a particular institution like a parliament, but to the pool of ideas and approaches that relevant actors treat as potentially acceptable and worthy of consideration. Agenda-setting itself is a diff use process characterized by social learning (by policy professionals, elites, the public), as problems become suffi ciently acute as to demand new solutions. While the screening out of unacceptable ideas is an ongoing repetitive process that applies to any potential policy choice, the embracing of new approaches matters especially for innovations, whose acceptance onto the political agenda often follows a crisis (On agenda-setting, see: Kingdom, 1995; Jones & Baumgartner, 2005; Baumgartner, et al., 2006) . Examples of innovations in criminal policy might include the adoption of imprisonment as the modal form of punishment (early nineteenth century); the invention of parole, probation, and juvenile justice (late nineteenth century); prohibition of production and sale of alcoholic beverages (United States and Russia, early twentieth century); the criminalization of narcotics trade and use (early twentieth century); the decriminalization of homosexual relations and of adultery (late twentieth century) ; and the criminalization of the investment of illegally obtained funds (money laundering) as an approach to transnational and organized crime (late twentieth century) (Studies of these developments include the following: Rothman, 1971; Rothman, 1980; Gusfi eld, 1963; Schrad, 2010) .
Th e actors involved in criminal policy-making fall into three groups: politicians (in the executive and legislative branches); professionals (offi cials in minis-tries; line authorities like police chiefs, chairs of courts, heads of prisons; ordinary practitioners such as police, judges, prosecutors, defense counsel, social workers, and probation offi cers; and offi cials involved in planning and research, especially within ministries and commissions, as well as external experts); and the public (interest groups, public opinion and the media that shape it).
In most Western countries the involvement of politicians was traditionally episodic and involved taking advice from offi cials and experts regarding new legislation to address urgent matters. To be sure, issues that attracted public interest, like capital punishment, gun control, or parole, commanded the attention of political leaders, who were concerned about public mood and its potential impact on elections. But only in recent decades, and especially in Anglo-American democracies, have rival political parties vied for public approval in the protection of law and order, a syndrome that has resulted in more severe punishments and frequent changes in the criminal law. We will examine such "penal populism" later on.
Professionals in criminal justice, as we have seen, comprise diff erent kinds of offi cials, whose views on issues probably diverge more oft en than they agree. Operational offi cials determine to a large extent how legislation gets realized, through both directives and patterns of action. In addition, their views, along with those of policy and research staff of the agencies, oft en shape legislative initiatives, especially when they are not politically visible or controversial. At times, such constituencies may exercise a veto power. Further, many of the same offi cials (judges, police chiefs) may be represented by professional organizations that act as interest groups.
Finally, the public itself may exert infl uence on criminal legislation and other policy choices. Democracies oft en feature interest groups designed to promote particular ideas (abolition of the death penalty, legalization of abortion, restrictions on ownership of hand guns, penal reform) or to represent particular groups (the victims of crime). Further, readings of public opinion or mood by pollsters, itself shaped by media accounts of particular incidents, are used by politicians to support initiatives. Too oft en the resulting "public opinion" represents emotional reactions to questions by uninformed respondents rather than judgements of persons informed about the issues.
One of the key factors in the policy process that shapes outcomes in criminal policy is the degree of public attention an issue arouses. In the abstract one can imagine a spectrum of possibilities ranging from decisions taken wholly outside the glare of the media, to issues that have a public dimension, to matters that actually become subjects of partisan politics. Once there is any public dimension connected to a potential change in the criminal law or justice, another factor may enter the equation, namely its symbolic meaning. Adding an off ense to the criminal law may satisfy the demands from part of the public or interest groups by supporting its values -apart from any potential enforcement.
Th e symbolic dimension also looms large in the politics of punishment, especially the matter of abolishing capital punishment. In no country where this step has been taken did public opinion approve it in advance, and in countries (and states within the USA) that retain the ultimate sanction its actual use is subject to fl uctuations that may include long periods of inactivity. In these situations the symbolic value of keeping the penalty in reserve has outweighed the outright rejection of retribution and the value placed on human life (Zimring & Haskins, 1986; Hood & Hoyle, 2009 ).
Studies of public policy in the West also suggest patterns of policy development that reoccur. One pattern revolves around cycles of attention, positing that politicians do not usually focus on the same policy areas or issues for long, dealing with them only for short periods of time and then ignoring them until a problem arises. Another related idea is that of policy windows, that is, opportunities for the pursuit of particular approaches to a problem (Marion & Oliver, 2012. Ch. 4) . Th e decriminalization of marijuana possession in eleven states of the USA in the 1970s (and the consideration of this possibility in other states) became possible because of a unique confl uence of circumstances. Th is option got onto the agenda of policy-making when it became clear that prosecutions were oft en directed against middle-class youth for whose future careers the stigma of a criminal conviction could cause problems. At the same time, law-enforcement offi cials (police and prosecutors) oft en supported decriminalization as a way to reduce caseload. However, the policy window produced by this confl uence of circumstances lasted only a few years and then closed. By 1980 a conservative mood had emerged in the USA, and the symbolic value of keeping marijuana use a crime became the dominant view. No further states chose to decriminalize, and one state decided by popular referendum to recriminalize (Alaska in 1990) (DiChiara and Galliher, 1994). In fall 2012 the states of Colorado and Washington decriminalized marijuana use by popular referendum, suggesting that a new window of opportunity had opened.
Th e role of experts: before the era of penal populism By the 1960s, in both the USA and the UK, criminology was a fast-growing fi eld of scholarship and recognized by government offi cials as a source of expert knowledge. In both countries criminologists were drawn into the worlds of policy-making, in the USA to help react to outbreaks of violent protest and in the UK to contribute to routine improvements in the administration of criminal justice. On both sides of the ocean, however, the experience left a bitter taste in the mouths of scholars, who felt betrayed when their voices did not hold sway or, worse, their fi ndings were used to support choices with which they disagreed (Komarovsky, 1975; Hood, 1974) . To this writer the laments of the experts refl ected confusion about the nature of the political process and ways that ideas of any kind leave their mark.
It is helpful to picture social scientists as performing two main functions in policy-making: solving policy problems and providing new perspectives on policy for all concerned. Th e problem-solving function would bring social scientists into decision-making; the "enlightenment function" would bring them into the agenda-setting phase. Moreover, the political process was not a rational process of weighing of substantive alternatives, but involved other mechanisms of choice, such as voting, bargaining, and compromise. In this context, all knowledge, including that coming from research, served as an instrument for the players rather than a source of direction Th e normal and most typical pattern of criminologists' contributions to policy that obtained in Anglo American democracies from the 1960s to the mid1980s consisted of a long-term process that is not easily traceable, which involved a number of studies and writings whose cumulative eff ect might lead to new visions and approaches.
Penal populism and its impact on the role of experts
In the Anglo-American world, especially the USA and the UK, the late 1980s, 1990s, and beyond observed a shift in penal policy in the direction of severity. To many observers, the new severity was correlated if not intimately connected with the politicization of crime and punishment, as competing political parties and candidates sought to demonstrate their toughness in confronting criminals. As policies on crime and punishment refl ected appeals to the public more than eff orts to achieve results, observers identifi ed a new syndrome that they called "penal populism" or "populist punitiveness" (Bottoms, 1995; Pratt, 2007) .
To be sure, the dramatic rise in rates of imprisonment in the UK and extraordinary expansion of prison populations in the USA had other root causes, including the decline of the rehabilitative ideal even among liberals and a concern for equity (a factor in producing determinate sentencing and increased prosecutorial powers). Th ere was a tendency for scholars of a liberal persuasion to blame the new severity on what they saw as a distorted policy-making process. Th e increased concern of politicians with appealing to public opinion (assumed to be harsh) implied less attention to evidence and expertise, so that the role of public servants (bureaucrats) and experts (criminologists) declined. In the new millennium some of the latter voiced their dissatisfaction and debated ways that criminology could regain its former public role (Loader, 2001; Lacey, 2008) .
Th e simplifi ed portrait of a shift from policy-making that took some account of evidence and expertise to one driven mainly by ideology and political competition works best for England, where the law on crime and punishment is made in one place (not 51, as in the USA) and criminologists were in physical proximity to the centers of power. Ian Loader constructed a portrait of England in the 1960s and 1970s as a world of criminal policy dominated by a network of offi cials and experts, something close to a "policy community. " Th ese "Platonic guardians" assured that radical breaks with the past were discouraged and that evidence was at least considered, though not always determinative (consider the Criminal Justice Act of 1972). While the Conservative party won the parliamentary elections of 1979 with a law-and-order platform, for more than a decade its leaders pursued moderate penal policies, even discouraging imprisonment, in large part due to the actions of key civil servants (Rutherford, 1996 , pp. 85-117; Downes & Morgan, 2007) . Th is romantic portrait of a golden age of criminal policy-making gains credibility mainly in comparison with what followed aft er 1993, a period when a series of Home Offi ce secretaries of diff erent political persuasions aggressively moved penal policy in the direction of severity. Th is happened when crime rates had begun to fall and well aft er the decade of conservative domination in politics, a period when the temptations toward severity had been checked. Aft er that, it appears that the close ties between offi cials of the Home Offi ce and criminologists disintegrated and the latter were rarely consulted (Newburn, 2007; Lord Windlesham, 1996; Loader, 2006) .
Th e reality of penal policy-making in the United States was more complicated and fi ts the caricatured portrait only in part. Overall, punishments did become more severe during the 1980s and 1990s, but oft en not because of politicians' appeals to the public. On the federal level, the introduction of determinate sentencing at the end of the 1970s, with bipartisan support and expert involvement, was the most important factor, while at the state level there were multiple scenarios (See, for example, Sith & Cabranes, 1998) . To be sure, in some states politicians and elected district attorneys did engage in penal-populist appeals, but in others they did not even respond to public pressures, and there were some states where punishments did not become more severe (e.g., Washington state, where cooperation of government offi cials with societal actors produced a European-like restraint) (Barker, 2009) .
On the federal level, the politics of law and order played a big role in the victory of William Jeff erson Clinton in the 1992 presidential elections, but it did not lead to repressive policies or measures that did not meet the expectations of criminologists. Th e centerpiece of the eventual omnibus legislation of 1994 related not to increases in punishment but to the supply of police offi cers; the federal government decided to provide fi nancial support for 100,000 new police at the local level. In so doing, it required recipient local governments to develop community policing programs, a step generally regarded as progressive.
Most European countries have so far been insulated against the eff ects of penal populism, real or potential, though the politics of law and order did emerge as factors in most Anglo-American countries (even in Canada later on, under the Harper Conservatives). Moreover, many criminologists in those countries believed that this development cut them off from the policy process and produced a politicized result. 4 Although misguided to a degree, this alienation of criminologists represented a reality in some Western countries that could be compared with developments in the Russian Federation. It is appropriate fi rst, however, to examine in more detail recent experience in criminal policy-making in Europe, to have another baseline for consideration of Russia.
Experts, public opinion, and the criminal policy in Europe Th e European approach to criminal law and policy has been marked by two mutually reinforcing traditions -the tradition of elite domination with low levels of politicization; and the tradition of a prominent role for legal scholars. Moreover, consistent with the civil law tradition, legal scholars typically played a major role in discussions of changes in the law, especially when codes were involved, and the scholars themselves valued consistency within the law and treated its inner logic as a guiding principle (Tonry, 2004; Merryman, 2007) . In the civil law tradition, codes were meant to have an organic quality and display a systematic approach to their subjects, qualities oft en absent in codes within the Anglo-American countries. 5 In the latter, legal codes usually represented attempts to collect in one place prohibitions, sanctions, and principles with multiple origins, including case law. A key question is the extent to which these traditions have been maintained in recent decades, as mass media changed and instantaneous communication became the norm. For the most part, continuity rather than change has characterized the development of criminal law and policy in most countries of Western Europe. Over all, there was neither a signifi cant growth in penal populism or law-andorder politics nor a decline in the role of legal scholars. Nor have the practitioners of social science research on crime and justice, criminologists, joined, much less supplanted, the legal scholars, in part because criminology is typically not an autonomous enterprise but subordinate to the study and teaching of law.
In Germany the traditional pattern of criminal law reform was replicated in 1959, when aft er a few years of studies, the Federal Minister of Justice established a Grand Criminal Law Commission composed of politicians, legal practitioners, and legal scholars, which produced the draft criminal code of 1962. According to critics, the draft Code failed to move beyond a traditional retributive approach and pay heed to rehabilitation, so that even members of the Commission acknowledged that their product did not refl ect a "modern criminal policy. " Th e reform eff ort seemed doomed to fail when a private group of 14 German (and Swiss) criminal law scholars and criminologists moved into the void and produced an Alternative Draft Criminal Code (whose general part published in 1966). Th is "professorial initiative" then gained support from the main political parties in the legislature and shaped the actual reform of the criminal law in Germany. However, this did not involve actual adoption of the Alternative Code, but rather its actualization in a series of separate criminal law acts over the next eight years. In eff ect, Germany adopted what Continental jurists saw as an English model of step-bystep change or "reform by installments. " By 1975 fi ve criminal law reform bills had introduced more than seventy-fi ve important changes in the German Criminal Code, many of which had their origins in the proposals of the "professors. "
Th e development of the criminal law through evolutionary change (rather than grand design) has lasted in Germany as particular acts have introduced specifi c changes. Th ese have included the Crime Victims Protection Act of 1986, the Fight Against Organized Crime Acts of 1992 and 1996 (introducing moneylaundering provisions), the Fight Against Crime Act of 1994 (dealing with hate crimes), the Sixth Criminal Law Reform Act of 1998, and the 1998 Law on Sexual Off enses. Although the early liberalization trends ended, there does not seem to have been a punitive turn in Germany (non-custodial sentences and short terms of imprisonment are still the norm), where criminal policy was marked above all by stability and inertia. Even in the wake of unifi cation, there was no increase in public fear of crime, and the political parties (as of the turn of the millennium) still refrained from making crime an electoral issue (Eser, 1996; Krehl, 2003; Oberwittler & Hofer, 2005; Tonry, 2004) .
In other European countries with stable patterns of punishment, one does not fi nd much (or any) penal populism, and the policy-making process continues to feature professionals, both offi cials and experts. Th e literature demonstrates this for France and Belgium, and it was likely also the case in most Scandinavian countries (Tonry, 2004) . In contrast, in the Netherlands -the European country with the most dramatic expansion of imprisonment (especially of off enders from minority ethnic groups such as Moroccans and Antilleans) -both public opinion and the leaders of political parties began to see crime as a sign of social disintegration within their multi-ethnic society that called for reaction. Highprofi le murders aggravated the problem, and new measures of social control like identity cards were introduced. Crime talk became alarmist and emotional and the attention given to experts declined sharply (Pakes, 2006; Downes & van Swaaningen, 2007) .
In Europe as in North America, punishment represented only one dimension of criminal policy, and in other areas there was a greater likelihood of avoiding the impact of public opinion and the politics of law and order. A case in point is policy toward criminal control of drugs. Th e most dramatic change in this realm came in Portugal, which in 2002 decriminalized the possession of up to a ten days' supply of not only cannabis but also hard drugs, and the movement of such possession to the realm of administrative off ense. Th is dramatic step was based on consensus about the ineff ectiveness of prosecution and convictions in reducing drug use in this country of drug traffi cking and embarrassment about the resulting public health crisis. Th is consensus included offi cials in both health and criminal justice, many of whom saw drug convictions as a source of prison overcrowding. De facto decriminalization, or restrained enforcement, preceded legal decriminalization in the 1990s, and new research soon followed that highlighted the connection between the HIV virus and drug users in Portugal. Th e actual reform was elaborated by a government-appointed expert commission. In short, the policy-making process was inclusive and evidence-based and it led to a new paradigm. Th e eff ects of the change were dramatic. As a result, the number of persons convicted of drug charges dropped within a few years by more than 60 percent, and the share of drug convicts in prisons dropped from 44 shows that the pressures of law-and-order electoral politics did not change the policy-making process in most countries or for most issues. More oft en than not, the traditional model, where offi cials and legal experts joined politicians in shaping policy, remained in place. Th is contrasted with the changes that took place in England and at least some of the states of the USA, and suggests multiple baselines against which to assess Russian developments. At the same time, one should not exaggerate the role of criminal law scholars (not to speak of criminologists). While they were oft en participants in discussions of possible change, helping to form the agenda of reform as well as contributing to choices, their voices were rarely dominant and innovations in criminal policy required the support of other professional constituencies with diff erent values (as shown in the Portuguese case of decriminalization of personal drug use). But criminal policy did not stray to extremes -of severity or of instability -and the experts did not experience intensifi ed alienation.
Criminal policy-making in the USSR Over the course of Soviet history, all major eff orts to shape and reshape the criminal law (and criminal procedure as well) through revision or rewriting of the Criminal (and Criminal Procedure) Codes followed European practice and involved legal scholars. But there was never a time when the leader(s) did not also use their prerogative to make changes in crimes and punishments on their own, with little if any consultation. Th e two modes of decision-making coexisted under Iosif Stalin, Nikita Khrushchev, and Leonid Brezhnev, although their balance and meaning changed more than once.
Not long aft er the promulgation of the Stalin Constitution at the end of 1936 and until the last year of Stalin's life, legal offi cials and scholars were engaged off and on in the preparation of a USSR Criminal Code, with draft s produced in 1938- 39, 1946, and 1949 . Th e draft ing process in the late 1930s was the most visible, and one can learn from the journals about the draft ing activity of the scholars (multiple commissions), the content of proposed changes, and later discussions among legal experts. Th e draft Code included a number of reforms, including the abolition of the principle of analogy, a change with large symbolic meaning that was supported by the leading authority in the law, Andrei Vyshinskii. Th e postwar period witnessed the resumption of work on the Code (required, now that criminal law was in all-Union jurisdiction), with Moscow-based scholars (especially from the All-Union Institute of Juridical Sciences) included in a new Commission and its two subcommissions, one for the criminal and one for the criminal procedure code, which met 92 times in 1946 and 1947. Th ere followed broad behindthe-scenes consultations (including comments from at least three Central Committee secretaries, and in 1949, the Supreme Soviet's Committee on legislative suggestions established a subcommittee for further review. Along with removing analogy, this draft Code was set to revive parole (abolished in 1939), to raise the age of criminal responsibility from 12 to 14, and to narrow the defi nition of shirking (progul). In contrast to the prewar period, this time, work on the draft criminal code stayed entirely behind the scenes and was barely mentioned in public. 6 Th ese same years witnessed many important changes in the criminal law that came directly from Stalin himself, including the criminalization of labor discipline breaches (1940), the elimination of the death penalty (1947), new penalties for rape (1949) , and draconian laws on theft (1947) . While in these and other decisions, Stalin sometimes consulted his top offi cials, such as the Chairman of the Supreme Court or the Minister of Justice, oft en he did not heed their advice, let alone involve legal scholars (Solomon Jr., 1998 and 2008, Ch. 12) .
In the fi rst years aft er Stalin's death, the same dualistic approach to criminal policy continued unchanged. Between 1953 and 1955, corrections to the severity and scope of the criminal law were made through individual edicts, while at the same time the draft ing of a USSR Criminal Code was revived and put in the hands of a commission of offi cials and scholars from Moscow. Khrushchev opened the way for more active and broader participation of legal scholars in the preparation of All-Union Fundamental Principles of Criminal Legislation and republican criminal codes (now required by Khrushchev's return of jurisdiction for criminal law to the union republics). Th e draft ing of the Fundamental Principles featured a large commission that included scholars from outside Moscow and a signifi cant degree of specialization, and at least the discussion of its work entered the public sphere, culminating with public discussion of the draft principles in 1958 that was dominated by jurists. Lively discussions included such contentious issues as the design of a revived parole and the provisions for dangerous recidivists. Similar discussions were organized for the draft Fundamental Principles of Criminal Procedure, where divisions within the legal community among liberals and conservative jurists were more pronounced than on matters of criminal law. Th e ultimate decisions on matters of controversy remained in the hands of political leaders (secretaries of the Central Committee of the Party), although they were sometimes delegated to the top legal offi cials. But both sets of Fundamental Principles included changes not in dispute that had been on the agenda for years, in part because of the voices of scholars (e.g., the elimination of analogy) (Solomon Jr., 1978, Ch. 3; Gorgone, 1976; McCain,1982) .
By 1961, the period of codifi cation was over, and jurists expected that Khrushchev would observe the promise that law reform remain in the hands of the legal community and its specialists. But Khrushchev was quick to disappoint, and in a few years became notorious for introducing on his own severe punishments for economic crimes (with prosecutions directed especially against Jewish businessmen), even including retroactive use of the death penalty. He also expanded the crime of "parasitism" and entrusted lay bodies (comrades' courts) with the imposition of real punishments, to the dismay of specialists in criminal procedure (Berman, 1963, Ch. 2; Feofanov, 1989 . For more on criminal policy under Khrushchev see: La Pierre, 2012). In sum, his actions reinforced the view among legal scholars that politics was an unwelcome intruder on their terrain.
In contrast, the early years of the Brezhnev-Kosygin partnership produced a new basis for expert involvement in criminal policy-making. Th e revival of criminology (empirical social research on crime and criminal justice) from the late 1950s gained institutional form with its prominent place in the recast Procuracy Institute (from 1963 known as the All-Union Institute for the Study of the Causes of Crime and Development of Measures for its Prevention). With the Brezhnev leadership's commitment to scientifi c management of society, there was ideological support for evidence-based policies. Accordingly, in the second half of the 1960s, criminal law scholars armed with criminological expertise played a prominent part in decisions on such matters as approaches to juvenile off enders, alcohol and crime, parole and recidivism. Scholars provided important material in defense of parole when the institution came under attack, and helped refi ne the criteria for designation as an especially dangerous recidivist. Perhaps more important, criminologists as a group helped to make crime prevention a priority within Soviet criminal policy for at least a decade (Solomon Jr., 1978, Ch. 4 to 9).
Th e latter years of Brezhnev's rule and those of his immediate successors (to 1985) represented a period of relative continuity in criminal policy, as the leaders showed little interest in initiating major changes. Th ey presided over a series of small changes in the law that came in response to the needs of law enforcement and did not usually involve expert input. Whether such changes were exces-sive in number or justifi ed in practice requires special study. Simple counting of the number of changes in the Code (by article) yields the following. Between the 1964 leadership change and 1980, there were close to six individual changes in the Criminal Code per year; in the 1980s nearly thirty changes per year; and between 1990 and 1995 (before the new Criminal Code of the RF was adopted), over fi ft y changes per year. 7 Many of the changes in the Brezhnev era had the eff ect of enlarging the scope of the criminal law and increasing the severity of punishment. Of course, these changes were accompanied by the usual fl ow of regulations about law-enforcement practice, including guiding directives of the supreme courts on how the criminal law should be applied and interpreted. Th ese should be taken into account in any serious account of the durability of a Code's meaning and application. Th us, the drop in the share of custodial sentences of 11 percent between 1983 and 1985 and of another third between 1985 and 1987 refl ected policy changes manifested in regulations far more than changes in the law (Solomon, Jr., 1992).
For criminal law scholars, the decade and a half before 1985 was to a large extent a time of waiting. It was a time for the accumulation of ideas about change, prompted in part by defects in the administration of justice and in part by increasing awareness of and references to reforms undertaken in socialist countries of Eastern Europe. In the fi rst half of the 1980s, a group of criminal law scholars began working on model legislation, including Model Fundamental Principles of Criminal Legislation that were completed in 1985 and published in 1987, and a Model Criminal Code for the RSFSR completed in 1986 and not published. In the course of this work, many criminal law scholars became prepared for reconsideration of the content of the criminal law and, armed with their own agendas, including the need to reduce both the scope of the law and the severity of punishment (Naumov, 2012; Kudriavtsev & Kelina, 1987) .
Th e new policy of glasnost announced by Mikhail S. Gorbachev in 1986 opened the door to serious public discussion of abuses in the administration of criminal justice and the mounting of pressure for reform, especially in criminal procedure, courts, and law enforcement. Legal scholars played major parts in both of these enterprises. At the same time, the political leadership and top legal officials recognized the need for reform of the criminal law as well, and already in January 1987 a Party plenum established draft ing commissions for both Fundamental Principles and a new RSFSR criminal code, Heavily infl uenced by the model principles, the new draft fundamental principles were published in December 1988, received public discussion in 1989, and were submitted to the Supreme Soviet in 1990 and adopted in summer 1991. A number of the authors of the Model principles helped draft the ones that were adopted (Solomon, Jr., 1992) .
Th e Fundamental Principles of Criminal Legislation adopted on the eve of the breakup of the USSR represented a fresh approach to punishment and crime, refl ecting the best of scholarly thinking. Highlights included an emphasis on noncustodial sanctions and a series of principles that limited criminal responsibility (actual decriminalization could be eff ected only in the special parts of criminal codes). Among the principles designed to limit criminal responsibility was the idea that the taking of professional and economic risks that might involve breach-es of the criminal law by managers or businesspeople could be justifi ed. Th is step represented the start of a series of concrete measures aimed at legalizing and facilitating private business in Russia. When the USSR disappeared as a state, the Fundamental Principles lost their legal status, but they remained as a source for the persons working on the new criminal code of the Russian Federation, which succeed the RSFSR.
Criminal policy-making in the Russian Federation: the 1996 Criminal Code and the Law of 8 December 2003 Th e decade spanning the last years of the USSR and the fi rst years of the Russian Federation (1985-1995) -a tumultuous period in Russian history -was a time of major change in the criminal law, eff ected both through codifi cation with normal expert participation and countless direct changes in the criminal law. As a rule, the latter came as initiatives of offi cials and politicians, were supervised by the relevant department in the administration of the President, and did not involve expertise. But many of those changes were justifi ed by the demands of the hour, including desire to reduce the severity of Soviet law (e.g., by narrowing use of the death penalty and the opposing need to respond to the crime scare generated by the media from 1989). During these years, scholars expressed little resentment about the way changes were adopted, perhaps because of their involvement in the ongoing preparation of a new criminal code for the Russian Federation that would allow them to reconsider those changes in the old code.
Th e perspective of criminal law scholars in the RF would change in the fi ft een years aft er adoption of the Criminal Code of 1996, as a constant fl ow of amendments kept changing the law that had been carefully fi xed and criminal law scholars recognized that their infl uence had waned. Some were aware that, in the past, their participation and direct infl uence had been limited to periods when new codes were the order of the day, but that concrete changes were oft en introduced without broad consultation. But there seemed to be two novelties in the post-1996 period: fi rst, the sheer volume and frequency of such changes (despite the fact that a new Code had just been promulgated); and second, the apparently low level of participation and infl uence of experts in two major initiatives -the large package of amendments to the Criminal Code of December 2003 and the changes introduced in two omnibus laws in 2011 to realize the Medvedev program of humanizing the criminal law.
Were the scholarly critics right? Had they been excluded more than in the past? If this was so, how could one explain this trend? Th ese are questions that deserve attention. Another related one is the extent to which the policy-making process in the criminal realm changed in post-Soviet Russia. In particular, what diff erence did a more active legislature make? Did Duma deputies play an inappropriate, even harmful role that responsible members of the executive branch (especially in the presidential administration) could or did not combat? To what extent were appeals to the public of a populist variety a relevant factor? On the basis of existing knowledge, which is only fragmentary, we try to develop tentative answers that can stand as hypotheses for future inquiries. We will start with the making of the 1996 Code, and then turn to its fi rst fi ft een tumultuous years, including the packages of changes introduced in 2003 and 2011.
Th e draft ing of the 1996 Criminal Code was a complex and extended process. It began with the production in 1991-92 of two competing versions, one produced by the Ministry of Justice, the other by the RSFSR Supreme Soviet, both of which included most of the new Fundamental Principles in its general part. Each also involved scholars in its draft ing groups. Th e Justice draft was further revised at the administration of the President, and later a group of deputies produced a new coordinated draft based on the two latest versions of the competing versions. During 1995 this combined version was circulated for comments according to the usual procedures (that is, to interested governmental agencies and to regional governments), approved by the Duma, rejected by the Federation Council and overridden by the Duma, vetoed by the President (in part because the Federation Council's objections had not been accommodated), revised by the Duma, again rejected by the President because of failure to coordinate with criminal procedure law, revised by the Duma once again, and fi nally approved by all concerned (Naumov, 1997; Butler & Henderson, 1998; Pomorski, 1998) . Aft er the many years of preparation, the last stages of the process moved quickly, resulting in the usual complaints about haste. Much of this activity took place in the public glare, and periodicals like Iuridicheskii vestnik, Chelovek i zakon, and Rossiiskaia gazeta published detailed discussions of the content of the various draft s.
In its fi nal version, the new Code did not break dramatically from the Soviet past (besides enshrining obvious changes, such as the end of speculation as a crime, and tidying up the General Part of the Code). Th e new Code actually added more crimes than it removed, including a package of new business crimes that would soon become controversial (chapter 22), in part because of the treatment of business leaders as members of organized groups. Th e levels of punishment, while adjusted to the new classifi cation of crimes, remained harsh by European standards, although provision was made on paper for a number of new non-custodial alternatives. However, these required organization and investment before they could make their mark, so that a conditional sentence became in practice the main alternative to imprisonment (Ibid.; Ugolovnyi Kodeks Rossiiskoi Federatsii: Ofi tsialnyi tekst, 1996).
Between mid-1998 and 2002, twenty-fi ve separate laws introduced changes into the Criminal Code of the RF, for the most part adding new criminal off enses. Moreover, there were also many legislative proposals sponsored by individual deputies in the Duma, most of which were screened out by a council of experts working with the relevant committee in the Duma that included scholars. Th e overall situation was suffi ciently chaotic that the upper house of the legislature, the Federation Council, decided to take the initiative and organize hearings -"Th e Criminal Code of the RF aft er Five Years: Problems and Perspectives on Improvement" -where scholars played an important part. Th e hearings produced a substantial list of recommendations approved by the parent body on 23 April 2002 (Kuznetsova, 2004) .
Less than a year later a draft law was submitted to the Duma by the President in March 2003 under the banner of "humanizing the criminal law, " which led in turn to the omnibus law of 8 December 2003. While the original bill involved fi ft y changes, the actual law ended up aff ecting two-thirds of the articles in the Code, among other things introducing greater possibilities for non-custodial alternatives including fi nes and a better deal for juveniles. It also removed confi scation of property as a supplementary punishment (replacing it with large fi nes that seemed easier to collect), made traffi cking in persons a crime (fulfi lling international obligations), and decriminalized such common off enses as cheating customers, possession of hand weapons, most forms of ordinary hooliganism (now a weapon was required), lesser drug off enses, and accidental imposition of moderate degrees of bodily harm. Th ere were also changes in the general part of the Code (oft en problematic for scholars), including the elimination of repeat off enses as an aggravating factor and a new approach to punishment for multiple charges, which while practical did not meet standards of logic. Th e law also included peculiar borrowings from other areas of law, such as the provision that parents could be held responsible for paying fi nes imposed on juveniles! (Kondrateva, 2003) .
From the critical comments of scholars one might assume that the package of measures included in the December law was an arbitrary hodgepodge that had not been thought through, but this was far from the case. Th e idea for the law came about in spring 2002 (the same time as the Federation Council hearings), when the President concluded that the prison population of the Russian Federation was too high but disliked large-scale amnesties as a means to rectify this. Better, he thought, to make the system of punishment more diff erentiated, so that lesser off enders and young off enders did not end up in confi nement. From August 2002 through February 2003 a high-level working group chaired by Deputy Head of the Presidential Administration Dmitrii Kozak (who had run similar groups dealing with judicial reform and the federal system) met at the Kremlin to study data on the eff ectiveness of punishments and sentencing and debate exactly which changes should be included in the new law. Th e group included representatives of all the law-enforcement agencies (MVD, FSB, Miniust), the Supreme and Constitutional Courts, the chambers of parliament (Aleksandr Barannnikov), and perhaps rights groups (Lev Levinson). According to a retired procurator general (who had once served as head of the Procuracy Institute), there were no representatives of "scholarship, " in particular from the Institutes of the Procuracy and the MVD. But it is evident from articles presenting the draft law in the press (and the Explanatory Memo that accompanied it in the Duma) that its contents had received careful consideration of evidence and the pros and cons of alternative approaches, including those suggested by the Federation Council on the basis of presentations by scholars. Other items considered may also have refl ected scholarly input (Sukhov, 2003; Chernov, 2003; Ozerova & Shipitsyna, 2003; Gromov, 2003; Rubtsova, 2003; Svetova, 2003) . 8 Th ere was no sign of posturing for public consumption, especially along the lines of penal populism. For the most part, criminal law scholars critical of the bill objected to its leniency vis-a-vis repeat off enders, as well as a few concrete measures to which they would have objected earlier had they been members of the working group (See, for example, Boiko, et al., 2010) .
Sadly, the law did not produce many of the desired eff ects. To be sure, the overall prison population of the RF went down temporarily, between 2003 and 2005 from around 788,000 to 630,000, but within a few more years it had returned to the original level, in part because of changes that reversed measures from 2003 (including reversals in the handling of drug charges and an expansion in the lower level for theft set in 2002). Th e percentage of convicts sentenced to imprisonment went up slightly in this period, but this may have refl ected the substantial decriminalization of off enses like hooliganism. 9 By the time Dmitrii Medvedev was selected to succeed Vladimir Putin as president, the challenge once again was to reduce the prison population and the method adopted was a new program of "humanizing the criminal law. "
Criminal policy development under President Medvedev
Early in his presidency, Medvedev announced that Russia's system of crime and punishment had become too severe and too costly, and he called for its humanization. Within a year he also recognized the special problems posed by the overuse of the criminal law in the regulation of business in the RF, by providing patronage to an active and concerned group of jurists and economists who had addressed it, in eff ect putting this matter as well onto the policy agenda. Th ese steps would lead to three pieces of legislation, one restricting pretrial detention for businessmen (spring 2010) and two (March and December 2011) that again changed the scheme of punishments in the Criminal Code and introduced further decriminalization (for example of slander). For these initiatives, the most important policy-making center was the presidential administration, where Mikhail Paleev from the State Legal Administration directed the key working groups. Despite indirect contributions, many criminal law scholars believed that both they and their science had not been suffi ciently involved. 10 An important source of ideas contained in the Medvedev humanization program was a retired deputy chief judge from Supreme Court then working as a scholar at a research institute. During 2007-08 Vladimir Radchenko recognized the counterproductive situation in Russia of an exceptionally large prison population when there was a shortage of young men for the work force. As soon as Medvedev had made his commitment to rectifying the situation, Radchenko was hired by the Ministry of Justice to help produce a draft law -which emphasized the revival of non-custodial alternatives from the past (such as corrective work), raised the minimum values of stolen goods, decriminalized a whole series of offenses, and changed the defi nition of some business crimes. Th e latter issue had been explored by a group of jurists and economists organized by Elena Novikova, which the President converted into the Center for Legal and Economic Research connected to the Institute for Social Development (a Kremlin-sponsored think tank). Th is sponsorship allowed the group to expand its studies, produce a "Conception on the Modernization of Criminal Legislation in the Economic Sphere, " organize hearings, and pursue lobbying activity aimed reducing the use of the criminal law in the regulation of business (Interview with Vladimir Radchenko, 2012; Kontseptsiia modernizatsii ugolovnogo zakonodatelstva …, 2010). Th e ban on pretrial detention for persons charged with business crimes (April 2010) refl ected the goals of this group, as did the publicizing of a case of unjustifi ed detention of a business woman, Yana Yakovleva.
Th e original draft law produced by the Ministry of Justice was reviewed and debated in summer 2010 by an interagency working group at the presidential administration with representatives of relevant agencies. Opposition to parts of the draft law led to the division of the planned changes into two separate pieces of legislation. Th e fi rst one (adopted in March 2011) featured the removal of the lower limits of length of imprisonment for many common charges, and the second one (December 2011) enhanced the repertoire of non-custodial sanctions and banned the use of imprisonment for fi rst-time off enders convicted of non-serious crimes, whose defi nition was also expanded so that light bodily blows (poboi), the main replacement for hooliganism, was now included. Th e second law also decriminalized off enses like slander and eliminated responsibility for importing legal goods into the country without payment of customs duties. But it did not respond to most of the proposals relating to business crimes; it merely provided a mechanism whereby a convicted entrepreneur could pay a large fi ne (four times the estimated loss) in place of a term in prison.
In short, the Medvedev humanization initiative produced a package of changes that resembled those from 2003 in introducing modest decriminalization and facilitating the avoidance by judges of imprisonment and confi nement for long terms whenever the off ense was not serious or the off ender was nonviolent. An underlying theme was increasing judicial discretion, so that the practical meaning of the changes would depend upon how judges used their new freedom of choice.
Although the committees of the Duma and individual deputies discussed many of the issues addressed in these laws (and others that were sidelined), the main center of decision remained in the presidential administration, where the contents of the 2011 laws were discussed in a working group and further elaborated. I do not know about scholarly involvement in these later stages. It may well be that the involvement of scholars (from Radchenko, the retired judge, to the group of jurists and economists working to reduce prosecutions of businesspeople) was confi ned to the early stages of the process -that is, in agenda-setting rather than decision-making.
Th e focus on major packages of changes in the Criminal Code did not stem the fl ow of individual initiatives, some tending in a diff erent direction. Even while the Medvedev humanization initiative was unfolding, other unrelated amendments to the Criminal Code were added, including one adding harsh punishments for paedophilia, changes to drug provisions, and changes relating to information technology. Vladimir Putin's return to the presidency has led to a series of initiatives in criminal policy that come directly from the President or his staff and whose processing resembles the old pattern of changes occurring outside of codifi cation. Prominent examples included the sudden revival of the crime of slander (barely a year aft er its removal from the Criminal Code) and the extension of the meaning of treason (izmena rodine) to include ordinary political activities. Probably with offi cial support, the Orthodox church introduced a bill that makes it crime to off end the sensibilities of religious believers (a reaction to the Pussy Riot case). Various other initiatives included revised provisions on fraud (including extra liability for offi cials), a uniform system of compensating victims of a crime, requiring businessmen to compensate losses of their competitors before becoming eligible for early release, and a set of proposals for dealing with corporate raiding. So many changes in the criminal code were under discussion that one journalist wrote of the "destruction of the legislative fi eld, " and the editors of another newspaper called for a suspension of changes in the law (Golik, 2012 ; Ot Redaktsii: Ugolovnoe Zakonodatelstvo, 2012).
Studying criminal policy-making in Russia
Our review of criminal policy-making in Russia over seven decades confi rmed that the normative ideal, cherished by some legal scholars in Russia, of a legal development shaped by their concerns about the logic and consistency of the law, has never matched the empirical reality. At best, there have been short periods of time, mainly during codifi cation exercises, when reality approached the ideal. Even in those times, however, a broader range of factors shaped choices about the content of the law, including political ones. While from a short-term perspective, the Law of 8 December 2003 so criticized by Professor Kuznetsova may have represented a break from the dominance of legal scholars over criminal policy development of the most recent seven years, the making of that law seems normal from a longer perspective. Scholars may have expected that, aft er the end of communist rule, they would have a permanent role in keeping criminal law rational, consistent and eff ective, and unresponsive to special interests. If so, this expectation has proven to be far from realistic. As we have seen, democracies are no less vulnerable than other governments to ad hoc and impulsive uses of the criminal law.
Like their counterparts elsewhere, criminal law scholars in Russia need to uncover and accept the way that criminal policy is made, so that they can appreciate how they can best contribute to it. Scholars who refuse to recognize and explore the politics of criminal law will hold no sway against counterproductive political forces; instead they may well marginalize themselves.
I will start by summarizing what we know about criminal policy-making in the USSR and post-Soviet Russia, and then consider what we would like to know in the light of the concepts and approaches used in studies of criminal policymaking in the West.
Until 1998 the Soviet Union and post-Soviet Russia had experienced a consistent pattern of criminal policy-making -one marked by an alternation of periods of codifi cation (eff orts to address the criminal law as a whole), in which scholars played a direct, though not necessarily determinative role, and a fl ow of individual changes in the law usually initiated by the political leaders or high law-enforcement offi cials, where the involvement of scholars was infrequent and episodic. Apart from the fi rst half of the Brezhnev period, the role of social research was also limited. To a considerable degree this represented the pattern found in countries of Western Europe.
During the years of perestroika and post-Soviet turmoil, from 1988 to the adoption of the 1996 Criminal Code, the frequency and scope of individual changes in the criminal law increased dramatically. It is possible that some of these initiatives were connected to the electoral needs of deputies from single-member districts, aware of the public insecurity produced by the crime scare of 1989. Expectations of draft ers notwithstanding, the new Code did not stem the tide, as deputies representing special interests as well as law enforcement kept coming forward with proposals, some of which were blocked by a group of scholars assisting the Duma committee that handled criminal law. Th is situation was novel in two ways: the presence of initiatives from below that had not been cleared by the authorities (i.e., the presidential administration) and the involvement of scholars with proposed changes outside of the writing of codes. As we saw, both the Federation Council and the President seized the initiative and revived a holistic approach to reform, in which the particular expert council at the Duma seems to have lost its voice. But the use of a presidential working group that represented the interested agencies was a reasonable approach, even if scholarly representation turned out to be indirect. It reproduced for criminal law the mechanism used for the judicial reform and the reform of the federal system being pursued at the same time (in contrast to the handling of the Criminal Procedure Code, where the deputy in charge was herself a scholar).
Some of the core ideas refl ected in the Medvedev program for the criminal law came from legal experts who played a role in setting the agenda and suggesting relevant details, but the actual elaboration of the laws came once again through working groups representing the interested agencies. At the same time, from 2004 to 2012, the fl ow of individual initiatives did not cease. While some were processed, even fi ltered out, by the Duma committee, it appears that none was actually adopted without the agreement of the presidential administration (and, if money was involved, the government).
Th is summary portrait of criminal policy-making in Russia provides insights, but it lacks crucial details that might support or qualify its arguments and introduce nuances. One set of questions concerns the role and impact of deputies to the Duma. Which deputies initiated changes in the criminal law, and on whose behalf? To what extent were they personally committed to reforms? Were they in any way appealing to their own constituencies? (Arguably, the end of singlemember districts with the election of 2007 would have made such appeals pointless.) How oft en did deputies initiate changes in the criminal law on behalf of narrow interests, including business fi rms, or police seeking new tools for extracting rents from business fi rms? Th ere is also the role played by chairs of key Duma committees, including Pavel Krashenennikov, and his relationship to fi gures in the presidential administration. Moreover, some of the proposals to change the criminal law of Russia in the new millennium came from legislative assemblies of the regions and republics, although it seems that these were oft en discarded before or during reviews by Duma committees.
A second group of questions concerns the presidential administration and the role that it played as a fi lter for proposals as well as an organizer of the drafting process. Was this activity concentrated in the State Legal Administration, and to what extent did top fi gures in the presidency supervise it? Th ese are matters that require more research, including access to working documents and interviews with relevant players.
Th en there are the concerns of this inquiry about the role of scholars and of evidence from research on law enforcement or judicial practice. In investigating these questions, but also the fi rst two sets, it would be useful to keep in mind the distinction between agenda-setting and decision-making and to adopt a comparative perspective. First of all, in the West the involvement of experts in decision-making about criminal policy, with the exception of codifi cation in Europe, has been consistently modest, not only with the recent onset of penal populism in some countries, but also before that and also in countries that have not experienced that phenomenon. At the same time, it is clear that criminal law scholars and criminologists alike oft en helped to shape the agenda for reform. Th ey played an important part in the process of social learning that made new approaches possible. It would be worthwhile exploring and explaining analogous processes in Russia.
A fourth focus of interest is the symbolic role of law and the scope for penal populism in Russia and other countries. Arguably, symbolic politics has mattered in Russia, and explains why the government has hesitated to actually eliminate capital punishment from the criminal code (it is permanently suspended by a decision of the Constitutional Court). But direct appeals to voters to ensure support are likely to matter more in a political environment where there is competition for power between political parties and/or contestations in single-member districts where particular candidates can gain from crime-based appeals. Aft er the election of 2003, subsequent elections to the Russian State Duma were based entirely on proportional representation with a single national constituency.
Finally, there is the urgent problem of the instability of the criminal law in Russia and what it signifi es. Addressing this problem should begin with the facts, specifi cally, whether or to what extent the rate and depth of change since 2000 has actually been greater than it was in past periods of Russian history and than one fi nds in other countries in the same period. By my counts, criminal law in Russia became especially unstable in the late 1980s, when frequent changes in the law become commonplace, and the numbers of changes in the new millennium, while perhaps higher, represent a direct continuation of that trend. As we saw, in the early 1990s there were some fi ft y changes a year in the criminal code, and aft er a few years' interruption, this rate returned to the Russia of Putin and Medvedev. A recent study of changes in the criminal codes of ten post-communist countries for 1997 to 2002 found that Russia had the most changes in the period (Primakov, et al., 2010) . Th ere is evidence of frequent changes in the criminal law of other post-communist countries (Hungary) and occasional similar complaints in Western countries as well. Th us, in England and Wales, according to a muchcited newspaper article, between 1997 and 2006 some three thousand new crimes were created, and of these nearly two-thirds were done in regulations rather than through legislation (Nagy, 2007; Nigel, 2006) . Only a comparative approach will elucidate what is normal.
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To understand what has happened to the criminal law in Russia calls for studies of the politics of criminal policy-making, as opposed to the narrower prism of the writing of legislation. Only in this way can the interplay of interests and the dynamics of competing views and priorities be revealed. Even when legal scholars play a signifi cant role, one should not expect anything resembling a rational process, although more attention might be paid to the way changes in one part of the law aff ect other parts.
